March 25, 2026

The Honorable Abigail Spanberger
Governor

State of Virginia

P.O. Box 1475

Richmond, VA 23218

Re:  Veto Request: House Bill 449 / Senate Bill 229
Dear Governor Spanberger:

In the 2026 Virginia General Assembly session, an empowered plaintiffs’ bar pursued a number
of initiatives, with varying degrees of success, that are likely to raise costs for consumers and
Virginia small businesses. Although some of the most damaging proposals did not pass, we, the
undersigned organizations, fear this portends things to come in the years ahead.

Of the plaintiffs’ bar priorities that were successful this year, we wish to specifically bring to your
attention and urge you to exercise your authority to veto House Bill 449 / Senate Bill 229, which
would raise costs on the Commonwealth and Virginia businesses by, for the first time,
authorizing expensive, complex, and protracted class action litigation in the Commonwealth.
Alternatively, we respectfully request that you return the bill without your signature with three
amendments proposed below. These modest changes would provide a more balanced approach
to class action litigation by including safeguards adopted in other states. They would also benefit
the Commonwealth when it defends against putative class action lawsuits, such as from a class
of state employees or from individuals incarcerated in the Virginia Department of Corrections.

The financial implications and risks to the Commonwealth are made clear in the fiscal impact
statement attached to each bill. The bills will require an additional $3.1 million over the next five
years and five additional positions each year in the Office of Attorney General, in addition to the
purchase of expensive software, to handle “an extraordinary amount of documents and other
data in discovery.” It is also anticipated that large class action lawsuits against the state will lead
to higher settlement or damage awards that must be paid by Virginia taxpayers.

Right to Interlocutory Appeal

Section 8.01-267.16(A) of the legislation provides that the Court of Appeals may permit an
appeal to be taken from an order certifying or declining to certify a class, but is not required to
do so. This is insufficient. When a court grants class certification, defendants have little practical
choice but to settle given the high risk of proceeding with an action involving thousands of
claimants. Similarly, if class certification is denied, plaintiffs may drop their claims if the costs
do not justify pursuing the claims individually. Such outcomes pose a serious risk of unfairness.
If a trial court judge misapplies the law, the party who experiences an unjust result may be left
without an adequate remedy. Virginia should guarantee appellate review of class certification
decisions. Rather than take the federal approach of discretionary review (which courts
inconsistently apply), many states provide a right to an interlocutory appeal of a class
certification order.!

We respectfully request that you instruct the legislature to amend Section 8.01-267.16(A) to
provide parties with the right to appeal a certification order by replacing “may” with “shall.”

1 These states include Alabama, Arizona, Arkansas, Connecticut (for consumer claims), Florida, Georgia, Iowa,
Kentucky, Louisiana, Montana, New York, North Dakota, Ohio, Oklahoma, Tennessee, Texas, and Wisconsin.



Statutory Damages Are Unnecessary in Class Actions
and Will Result in Excessive Awards and Liability Exposure

The amendments to Section 59.1-204 provide that a person who suffers a loss as a result of a
violation of the Virginia Consumer Protection Act can recover statutory damages of $500 “per
violation” without showing actual damages. In cases alleging a willful violation, a person can
recover up to $1,000 “per violation” or three times actual damages. The legislation makes these
statutory damages available in class actions, meaning, that, in a lawsuit brought on behalf of
500,000 consumers who purchased a product or service, the business would be exposed to
$250 million in liability even if (1) no consumer relied on the allegedly misleading
advertisement or practice (as discussed below); (2) no consumer experienced an actual financial
loss; and (3) the business did not intend to mislead consumers. As this example shows, the
combination of statutory damages and class actions subjects businesses to liability that is vastly
disproportionate to any harm and pressures businesses to settle even meritless claims.

Statutory damages are meant to provide an individual plaintiff with the ability to bring a lawsuit
when the anticipated damages are otherwise too low to provide an adequate incentive to take a
case. Similarly, class actions are intended to provide incentive to sue through the aggregation of
claims when individual damages are otherwise too low. Thus, the incentive-creating effect of
statutory damages is rendered duplicative when statutory damages are available in a class
action. Combining these two mechanisms is problematic.

This issue does not arise in states with consumer protection acts that authorize only actual
damages, such as Maryland.2 Several states also avoid this aggregation problem by not
authorizing class actions under their consumer protection acts.3 Other state consumer
protection acts provide that, in class actions, only actual damages are recoverable by class
members.4 And some states generally do not authorize statutory damages in class actions.5

We respectfully request that you instruct the legislature to clarify, through an amendment to
Section 59.1-204, that statutory damages are not available in class actions through the
addition of a sentence to subsection F that would read: “Notwithstanding subsection A, in a
class action, class members may recover only actual damages.”

Provide Compensation Only When a Reasonable Consumer Would be Misled

The legislation adds subsection (E) to Section 59.1-204: “Nothing in this section shall be
construed to require proof that the person relied upon a prohibited practice or representation to
establish that such person or class member has suffered a loss as a violation of the provisions of
this chapter.” The purpose of this provision may be to facilitate the ability of plaintiffs’ attorneys
to obtain class certification, but it will have unintended consequences.

Reliance, in many cases, is needed to establish causation. By eliminating this key element of a
claim in both individual actions and class actions, the legislation will open the door to class
actions on behalf of people who were not harmed, such as lawsuits claiming consumers received
Subway footlong sandwiches that were slightly less than 12 inches or believe “raspberry” donuts
contain real fruit. This type of unwarranted litigation will primarily benefit the lawyers who

2 Md. Code Ann., Com. Law § 13-408; see also, e.g., Fla. Stat. Ann. § 501.211(2); S.D. Codified Laws § 37-24-31; Wis.
Stat. Ann. § 100.18(11)(B)(2); Wyo. Stat. Ann. § 40-12-108.

3 See, e.g., Ark. Code Ann. § 4-88-113(f)(1)(B); Ala. Code § 8-19-10(f); La. Rev. Stat. § 51:1409(A); Miss. Code Ann.

§ 75-24-15(4); Tenn. Code Ann. § 47-18-109(g).

4 See, e.g., N.M. Stat. Ann. § 57-12-10(E).

5 See, e.g., Colo. Rev. Stat. § 6-1-113(2); N.Y. C.P.L.R. § 901(b); Ohio Rev. Code Ann. § 1345.09(B); Utah Code Ann.
§ 13-11-19(2).



create these questionable cases, while the cost of litigating them will raise the prices of goods
and services for Virginia consumers.

We respectfully request that you instruct the legislature to strike Section 59.1-204(E).
Alternatively, you can empower courts to dismiss ridiculous claims as a matter of law by
instructing the legislature to add to Section 59.1-204: “A person seeking to recover damages,
including in a class action, shall establish that the prohibited practice or representation would
be material to a reasonable consumer’s decision to enter into the transaction.”

We thank you for your consideration of this request. In the years ahead, we expect to see
additional pieces of legislation that are likely to raise costs on Virginia businesses and taxpayers
while benefiting few outside of the plaintiffs’ bar. We ask you to carefully weigh the interests of
Virginia businesses and taxpayers should these bills reach your desk.

Sincerely,

American Tort Reform Association

American Property Casualty Insurance Association
National Federation of Independent Business

Virginia Manufacturers Association

U.S. Chamber of Commerce Institute for Legal Reform
National Association of Mutual Insurance Companies
American Trucking Association

Independent Insurance Agents of Virginia



