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Executive Summary

New York headlines often blare about “Sue York City” and academic journals 

feverishly debate theories like the “Bronx Jury Hypothesis” to identify the 

reasons state’s outsized lawsuit costs.  Statisticians crunch the numbers 

to reveal alarming statistics like the fact that NYC spends more on lawsuits 

than the next nineteen largest US cities combined.

This study looks at one phenomenon to better understand New York’s 

excessively expensive lawsuit environment: nuclear verdicts - judgments 

and verdicts that exceed $10,000,000. This study looks to understand why 

New York has so many nuclear verdicts and what are the drivers behind 

the increase. The research herein reveals a decades-long, psychologically 

sophisticated campaign by Plaintiffs’ attorneys to manipulate juries into 

verdicts beyond the realm of the reasonable, including:

REPTILE 
THEORY

invoking juries 

fight-or-flight 
response

IMPROPER 
ANCHORING 

beginning with irrational 
figures to end with 
irrational judgments

VERDICT 
INFLATION 

promoting the largest 
awards in media and 
advertising

New York State is the most litigious state in the most litigious 
country in the world. New York has the highest lawsuit costs 
per capita, the most lawyers per capita, and the state always 
tops annual lists of highest payouts and highest insurance costs 
across nearly every industry, from construction to medicine.

The study also reviews the possible solution for these runaway verdicts, the 

existing protections and case law, and the current efforts underway to tackle 

the problem. The study also looks at emerging phenomena like third-party 

financing, social media, and the lingering effects of the COVID-19 pandemic 
to fully assess the current state of play and how New York and other states 

might tackle the problem of nuclear verdicts. 
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What is a Nuclear Verdict?

According to a report by Cornerstone Research, 

“There were 77 court-approved class action 

settlements totaling $4.2bn in 2020 in the United 

States. Although the number of settlements 

increased only slightly compared to 2019 (74), 
the aggregate total doubled (2019: $2.1bn) 
largely as a result of several “mega” settlements 

over $100mn. The average settlement amount 

in 2020 was $54.5mn – a 15% increase over 

the prior nine-year average. iiThese verdicts 

have been increasing at alarming rates across 

the United States in recent years, and New York 

State is no exception. 

A nuclear verdict is defined as an exceptionally high jury award, a 
verdict or settlement, that surpasses what should be a reasonable 
or rational amount. $10 million benchmark. A nuclear verdict is 
also defined as awards that are greater than the expected pay 
out, based upon the circumstances of the lossi.  

The average 
settlement amount in 
2020 was $54.5 mn 
-  15% increase over 
the prior nine-year 
average.
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In the twenty years since the first publication of the annual “Judicial Hellholes” 
report from the American Tort Reform Foundation, New York State has 

consistently ranked as one of the country’s worst Judicial Hellholes, in large 

part due to the increasing frequency of nuclear verdicts.iii According to Lexis 

Nexis, New York ranked number 3 in nuclear verdicts between 2018-2019.iv 

Nuclear verdicts are commonly associated with the trucking industry, and 

the effect on the trucking industry is staggering as noted by New York Truck 

Stop, an online community for those operating commercial vehicles in New 

York and surrounding areas, in 2020, “the average size of the verdict from 

2010 to 2018 increased from $2,305,736 to $22,288,000 – an increase of a 

mind-boggling 967%.”v  

The trucking industry is not the only one affected by New York’s massive 

increase in nuclear verdicts. The medical industry has also seen a dramatic 

rise over the past decade, as noted in 2021 by the Medical Professional 

Liability Association, “50 largest verdicts remained within a band of $15 

to $20 million between 2001 and 2015. However, beginning in 2016, the 

average verdict severity rose by 50% between 2016 and 2019 to an average 
of $23 million.”vi 
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Perhaps no industry is more affected than the 

insurers struggling to payout, predict, and price 

these claims. Thomas Holzheu, chief economist 

for the Americas at Swiss Re Institute explains, 

“Nuclear verdicts get spread out through the 

insurance system – that’s how it’s supposed 

to work – but the risk needs to be borne by or 

paid for by the industry and the clients of these 

industries where the risks reside. And that’s a 

side of this matter that’s not necessarily seen 

or discussed. There’s not a lot of advocacies 

for the businesses and for the clients of these 

businesses.”vii 

Beginning in 2016, 
the average verdict 
severity rose by 50% 
between 2016 and 
2019 to an average of 
$23 million.

How Nuclear Verdicts Are 
Achieved by the Plaintiffs Bar

Why have nuclear verdicts increased so much over the past 
decade? What is driving this increase? Many researchers point 
to several sophisticated psychological techniques Plaintiffs’ 
lawyers use to manipulate juries. These techniques include:
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Reptile Theory

Reptile theory came to the courtroom through 

David Ball and Don Keenan’s book Reptile: The 

2009 Manual of the Plaintiff’s Revolution. It 

is described on Amazon as “using the jurors’ 

most primitive instincts of safety and self-

preservation”.viii The book outlines strategies 

to attack a juror’s reptilian brain. The reptilian 

brain, a concept introduced by neuroscientist 

Paul Maclean, refers to the portion of the brain 

responsible for fear and anger responses.   

According to the book, the goal is to substitute 

a juror’s logic with a fear response.ix According 

A powerful tool in the hands of the Plaintiff lawyer is the use 
of “Reptile Theory” a strategy to flip a jury’s focus on the facts 
to a focus on emotions. Posing the defendant as the enemy of 
the jury, Plaintiffs’ lawyers frame the defendant as deserving of 
punishment that only the jury can deliver. Preying on the anger 
and emotion of a jury, Plaintiff lawyers coerce higher awards 
and add to the nuclear verdict crisis. 

Preying on the anger 
and emotion of a 
jury, plaintiff lawyers 
coerce higher awards 
and add to the nuclear 
verdict crisis.

to the Association of Corporate Council however, “The pseudoscience 

underlying this theory has largely been debunked. But, when executed 

properly, the tactics are still very persuasive.”x 

All reptile theory arguments follow a general structure. The focus first and 
foremost is on scaring a juror. Plaintiff’s counsel will focus on delivering a 

narrative to the juror which generalizes facts in a way that presents rules of 

safety.xi The goal is to demonstrate general rules that are designed to avoid 

a broad danger.xii The danger is presented simply and clearly to the jury.
xiii Then, Plaintiff’s counsel points to facts showing that the defendant has 

violated that safety rule in a way that puts everyone at risk.xiv The argument 

intends to make the juror think of themselves.xv The narrative is supposed 

to show the juror that a company, or even an entire industry, poses a threat 

to not only the victim, but the juror as well. The intention then is to make 

the juror consider how their decision can impact them.xvi The Plaintiff’s 

Bar widely accepts this practice, and there are numerous references to 

reptile theory in the training materials disseminated by Plaintiffs’ lawyer 

associations.
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The shift from a focus on the facts to a focus 

on emotions presents difficult questions about 
the role of facts and truth in our justice system. 

While the tactic is yet to be cited in name in a 

published decision in New York, courtrooms 

elsewhere have directly acknowledged its 

existence. Some of those courts have gone so 

far as declare its use invalid.xvii New York has 

not prohibited the use of reptile theory, and 

the increasing use of the tactic since the 2009 
publication of Reptile corresponds strongly 

with the increase in nuclear verdicts.

Anchoring 
Another factor inflating costs of litigation is the use of “anchoring” 
in summation. Anchoring, frequently referred to as “improper 
anchoring” by defense attorneys, is the practice of asking for an 
outrageous sum of money far beyond the average or even highest 
awards. In New York, anchoring works to drive up costs of all 
non-economic damages because of friction between sections of 
the “Civil Practice Law and Rules” (CPLR) which govern allowable 
behavior in the state’s courts. Plaintiff’s attorneys exploit this 
lack of clarity in the rules to drive up damage awards and strip 
away at the process for reducing nuclear verdicts.

Anchoring in the courtroom triggers a cognitive 

reflex known as “anchoring bias.” This bias is 

often discussed in the context of negotiations. 

Indeed, much of the academic research on 

anchoring comes from business research 

on negotiations. The research shows that 

parties in a negotiation tend fixate on the 
first figure suggested as a starting point for 
calculating value. Anchoring bias affects value 

measurements across almost any setting. 

Magicians use it to guess your card, grocery 

stores use it to make shoppers buy more, 

and lawyers use it to create massive damage 

awards.xviii  
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The anchoring phenomenon is widely understood and there is little doubt 

that anchoring is an effective technique. In the courtroom, anchoring is 

present when the Plaintiff’s attorney suggests an arbitrarily high value of 

pain and suffering to the jury in summation.xix  

Anchoring & the CPLR
Suggesting a dollar amount to the jury is not against the rules in New York. 

CPLR § 4014(b) expressly allows suggesting figures to the jury when the 
attorney believes it is an appropriate number for pain and suffering. The 

suggestion is not considered evidence and is rarely ever based in reality. 

The rule allowing anchoring pairs contentiously with the only avenue to 

reducing a runaway award in CPLR §5501. 

Under New York Law, a defense attorney faced 

with an unreasonable damages award is forced 

to take up court time and resources to reduce 

the award to a reasonable level with a motion 

for remittitur, or a new trial. The law, from CPLR 

§ 5501(c), allows for damages to be reduced 
when the award “deviates materially” from 

what would be reasonable compensation. 

Recent research into the relationship between 

nuclear verdicts shows that New York has a de 

facto cap on pain and suffering at $10 million. 

Despite this cap, Plaintiff’s attorneys routinely 

ask for over $20 million in pain and suffering. 

The strategy has yielded positive results. In 90% 
of cases where over $20 million is requested, 

at least that amount is received. While these 

Plaintiff’s attorneys 
routinely ask for over 
$20 mln in pain and 
suffering. The strategy 
has yielded positive 
results. In 90% of cases 
where over $20 mln is 
requested, at least that 
amount is received.

award amounts may be reduced on appeal, corresponds with an increase 

in the severity and frequency of nuclear verdicts.xx 

This practice of seeking remittitur under CPLR§5501 is like putting out a fire 
with a garden hose. In New York, damages are judged as being reasonable 

based on past verdicts.xxi Currently, nuclear verdicts are becoming more 

and more common. The nuclear verdicts are often remitted on appeal to 

the higher end of what is considered reasonable. This flow of higher-end 

awards becomes the new average, and inches up the standard on what 

constitutes a “reasonable” award. This affects all cases seeking pain and 

suffering, as reasonable damages become artificially inflated by the flow of 
remittiturs.
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There have been multiple solutions proposed to the problem of anchoring. 

What is clear is the exploitation of CPLR§4014 is not sustainable. This 

should not come as a surprise. The anchoring crisis may be considered 

history repeating itself. 

Before CPLR § 4014(b) was enacted in 2003 (at 
that time it was § 4016), courts were divided 
on the validity of trial lawyers suggesting 

specific sums in a closing statement. The Third 
Department (State of New York Supreme Court, 
Appellate Division, Third Judicial Department, 

located in Albany, New York)xxii in Bagailuk v. 

Weissxxiii felt that summation statements that 

included dollar amounts not based on evidence] 

was “grasping for the minds of the jury through 

[…] inflammatory, prejudicial and erroneous 

comments.” The court looked to the enactment 

of CPLR 3017(c) to explain this portion of their 
ruling. The law states that in a personal injury action, a request for relief 

may not contain a specific dollar amount. In the court’s view, this law was 
“enacted to curb the effect of exaggerated demands for damages which 

could be read to the jury and thereby bias them toward making excessive 

awards.”xxiv Based on that view, the court felt that providing the jury with a 

number for damages was improper and ran counter to the law’s purpose. 

The court thus recognized that anchoring statements were damaging, 

and in addressing the insurance liability crisis in the 1980’s, the legislature 
irradicated this practice by implementing CPLR 3017. The majority of the 

Second Department in Braun v. Ahmedxxv felt otherwise and upheld the 

inclusion of dollar figures on summation.  The Court of Appeals declined to 
rule on the split between the departments in McDougald v. Garber.xxvi 

Despite the court’s inaction, the point has now become moot with the 

enactment of CPLR 4014(b). What remains are the court’s words on the 
topic. It is clear that the courts have expressed concern that suggesting 

dollar amounts to the jury is inflammatory to such a degree that it has 

warrants new trials. With costs again on the rise in part because of these 

statements, new legislative action is a possible solution. 
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Anchor vs. Verdict vs. Awards 
– What’s the Difference?

As explained in detail above, an anchor, in the legal context, 
occurs when a Plaintiff’s attorney askes a jury to reward an 
extraordinarily high amount, not based upon any actual context 
within the case.

Anchor

A judge will then ask the jury to decide on a verdict, which is 
oftentimes swayed by the anchor amount asked for by the 
Plaintiff’s attorney, resulting in unusually high verdicts. 

Verdict

For example, in a 2017 study published in the Washington University 

Law Review, Time is Money: An Empirical Assessment of Non-Economic 

Damages Arguments, “had participants watch one of two medical 

malpractice mock trial videos. In one video, mock jurors decided the 
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noneconomic damage award without influence. 

In the other, the Plaintiff’s counsel asked for 

$5 million in noneconomic damages. The 

first group awarded an average $473,489; the 
second group’s award averaged $1.9 million, 
the brief tells the court.”xxvii This represents a 

301% increase.

Plaintiff’s lawyers tend to be more cautious 

when anchoring compensatory damage 

amounts, as these damages are more concrete 

and therefore more straightforward to jurors. 

Any manipulation of compensatory damages 

could erode a Plaintiffs’ lawyers’ trust with 

a jury. Punitive damages, however, are far 

more subjective and outside the realm of the 

average jurors’ experience. Plaintiff’s lawyers 

will oftentimes throw caution to the wind when 

suggesting these amounts.xxviii  

Punitive damages, 
however, are far 
more subjective and 
outside the realm of 
the average jurors’ 
experience. Plaintiff’s 
lawyers will oftentimes 
throw caution to the 
wind when suggesting 
these amounts.

Awards are the final sum of damages awarded in a case. In 
a jury trial, although a judge always presides, it is a jury who 
issues the ruling and, if applicable, awards monetary damages. 
Jury awards are monetary amounts that a jury has determined 
one party must pay the other. A judge, however, must also 
approve the amount awarded. 

Award

Remittuers , the difference between the verdict and the final award are 
defined as “a trial court order in response to an excessive damage award 
or verdict by a jury which gives the plaintiffPlaintiff the option to accept a 

reduced damage award or conviction, or the court may order a new trial. 

Latin for “to send back, to remit.” The purpose of remittitur is to give a trial 

court the ability, with the plaintiffPlaintiff’s consent, to correct an inequitable 

damage award or verdict without having to order a new trial.”xxix  

These remittuers are evidence that many of the verdict amounts touted 

in headlines are an inflation of the actual amount received by the 

plaintiffPlaintiff. As lawyers for Shaub Ahmuty Citrin & Spratt explained, 
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“Lauding nuclear verdicts, which are always resolved for a fraction thereof, 

fosters the culture of gamesmanship that is antithetical to the basic tenets 

of our judicial system. It is difficult to conjure up another scenario where 
the legal industry would heap praise on temporary verdicts that were so 

sharply at odds with the law.”xxx   

There is evidence to support the notion that it is not only jurors that can 

be affected by initial anchoring amounts. Judges can also be convinced to 

award higher damages. A 2017 report, “Anchoring Bias in the Courtroom” 

found that, “82 judges were given information about an employment 

discrimination case. Throughout the Plaintiff’s employment, the defendant 

said offensive phrases such as “go back to Mexico.” Later, the defendant fired 
the Plaintiff and the Plaintiff sued. Half of the judges were given additional 

information which stated that the Plaintiff saw a TV court show and the 

show awarded the Plaintiff $415,300. This number, even though it had no 

direct bearing on the facts of the case, acted as the anchor. The judges 

that did not receive the mention of a TV show compensation (no anchor), 
awarded the Plaintiff $6,250. The judges that received the mention of a TV 

court show compensation (the anchor), awarded the Plaintiff $50,000. This 
equals an increase of 700%.xxxi 
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What makes New York 
Susceptible to Nuclear Verdicts?

There are many factors that contribute to New York State being 
particularly vulnerable to the award of nuclear verdicts. The 
effect of distribution of wealth is one such factor. According to 
a 2019 Statista report, New York State has the greatest income 
disparity rate of any state in the country. (See Appendix A).

Distribution of Wealth and Jury 
Opinion

As noted by Nick A. Polavin in a recent litigation 

skills seminar, “Many people, see jury service as 

a way to enact social change – lawsuits can 

right social wrongs, redistribute wealth, and 

challenge the status quo. Unfortunately for 

defendants, a verdict for the Plaintiff is seen as 

a way to fulfill these goals.”xxxii  

Empirical evidence suggests that jury 

awards are consistently higher where there 

is greater income disparity.  The “Bronx Jury 

Hypothesis” is one example of this evidence, 

the study concluded that, “Juries are vehicles 

for redistributing wealth, and it suggests that 

jury awards will continue to grow as income 

inequality increases.“xxxiii 

Many people, see 
jury service as a 
way to enact social 
change - lawsuits can 
right social wrongs, 
redistribute wealth, 
and challenge the 
status quo.

Plaintiff’s lawyers are undoubtedly aware of this information and utilize it to 

further their influence over jury members in New York counties where the 

disparity of wealth is greatest.



NEW YORK’S NUISANCE NUCLEAR VERDICTS14

Bad Opinion of Big Businesses 

According to a 2019 survey conducted by JUST Capital, Roadmap 

for Stakeholder Capitalism, public perception of big businesses and 

corporations in America has sharply declined in recent years. In 2019, less 
than half (48%) of Americans trust these entities.xxxiv Additionally, another 

study found that 30% of jurors don’t trust big businesses and corporations.

Jury pools are now compromised composed 

mostly ofby millennials who have a lower 

opinion of big business than juries of the 

past. Millennials and their increased access 

to information via technological advances 

have higher awareness of corporate and 

political scandals in America.xxxv The scandals 

involving former Governor Andrew Cuomo, the 

Teva Pharmaceuticals opioid lawsuit, and the 

Hoosick Falls water contamination lawsuit 

against Saint-Gobain, Honeywell, and 3M were 

covered extensively by media outlets across 

New York State. 

Not Just Lawsuits 
Against Big Businesses:
Liciaga v. MTA
$110M

Sims v. NYC
$25.5M

Lawsuits Affect 
Municipal Budgets



NEW YORK’S NUISANCE NUCLEAR VERDICTS15

COVID-19 has also soured the public’s opinion on big business. Many 
people believe that while average people were losing jobs and benefits due 
to the pandemic, “many potential jurors see corporate America as hoarding 

massive profits at the expense of the average person. And they will be more 
likely to try and punish corporations due to ‘fairness,’ even if the punishment 

is disproportionate to the actual issues in a case.”xxxvi 

Paired with the bad opinion of big businesses is dissatisfaction with the 

government. It is no secret that New York has been wracked by political 

scandals, notably involving Sheldon Silver, Dean Skelos, and most recently, 

Andrew Cuomo. According to a 2021 Study published by the Pew Research 

Center “55% of Americans think that their government should be doing more 

to solve problems”.xxxvii 

In New York State, there are no caps on non-economic damages, 
also known as pain and suffering awards. The vast majority of 
the dollars within a single nuclear verdict are non-economic 
damages since most economic damages, like lost wages or 
medical costs, do not exceed the $10m threshold. 

No Caps on Damages Awarded

Many states, including red states like Mississippi, Oklahoma, Kansas, and 

Tennessee and blue states like California and Oregon, have instituted caps 

as a way to manage unreasonable nuclear verdicts.xxxviii The table below 

shows some of the states that have instituted non-economic damage caps 

and the state’s corresponding per capita lawsuit payouts.xxxix  

xl
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Since most of a nuclear verdict consists of non-economic damages, caps 

on those damages decreases the prevalence of nuclear verdicts in a state. 

However, as one can see on the table above, states with caps on damages 

have dramatically lower average payouts per capita, suggesting that these 

caps not only reduce nuclear verdicts, but overall verdicts as well. 

New York has frequently tried to institute caps on non-economic damages 

but has been unable to overcome the political influence of the New York 

State Trial Lawyers Association. Both Mario and Andrew Cuomo proposed 

caps as a way to control the state’s spiraling medical costs, but both 

Cuomos were unsuccessful.xlii Many point to the influence of disgraced 

former speaker Sheldon Silver, a noted trial lawyer who was convicted in a 

bribery scheme related to legal commissions, as the reason caps failed to 

advance in the state’s legislature.xliii   

Having no caps on damages is problematic as it encourages the Plaintiff’s 

lawyers to utilize strategies like anchoring. If there are no caps on damages, 

there is no reason not to ask for unreasonably high awards.

xli



NEW YORK’S NUISANCE NUCLEAR VERDICTS17

Third-Party Litigation Funding
The U.S. Chamber of Commerce calls third-party litigation 
funding “a multibillion-dollar global industry that is turning our 
courtrooms into casinos.”xliv 

According to an article published by Markel.

com in 2021, “lawsuit loans are preventing 

cases from settling before trial, leading in turn 

to longer claim duration and higher allocated 

loss adjustment expenses. They also create the 

potential for larger verdicts since the funding 

allows Plaintiffs to undergo additional (often 
unnecessary) surgeries and treatments and 
to stay out of work longer, thereby inflating the 

damages they put before juries.”xlv 

A study produced for the U.S. Chamber Institute for Legal Reform by Paul 

Hinton and David McKnight of the Brattle Group, reiterates these claims, 

“Concerns about litigation funding center on its effect on the length, cost, 

and resolution of legal action. We find TPLF contributes to higher awards, 
longer cases, and greater legal expenses. Longer cases increase claim 

costs, on average, due to higher legal expenses and compound interest on 

the litigation finance. TPLF also diverts a greater share of legal awards to 
the funder rather than the Plaintiff. We estimate that in US TPLF cases, up 

to 57% of legal costs and compensation go to lawyers, funders, and others, 

compared with an average of 45% in typical tort liability cases.”xlvi

Additionally, Courtroom Sciences found that, “third parties invest in 

lawsuits by giving money to the parties or lawyers in exchange for an 

interest in the proceeds obtained in the settlement or verdict. This type of 

financial backing allows Plaintiffs and their lawyers to spend more money 
than the defense in preparing their cases, while traditional defendants are 

more concerned about cost-savings. This financial assistance also allows 
Plaintiff attorneys to be far riskier in the courtroom, as most, if not all, of 

the legal costs, will be paid by a third party, not the Plaintiff’s attorney, if 

they end up losing.”xlvii  
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A study conducted by Swiss Re found that 

“Large US litigation funders typically target 

commercial litigation with a high expectation 

of success more than ’David and Goliath’ cases 

that might expand access to justice. Globally, 

75% of TPLF investment supports commercial 

litigation and mass torts; and two thirds of 
TPLF settlements for commercial litigation go 

to large rather than small companies. TPLF 

investments have produced internal rates of 

return (IRR) from 25% upward in recent years, 
outperforming even risky asset classes such 

as venture capital. The result is an opaque, 

bottom-up wealth transfer from consumers 

to sophisticated investors and law firms. 
Profit-seeking funders can create conflicts of 
interest and agency problems in attorney-client 

relationships. There are also major concerns 

Financial assistance 
also allows plaintiff 
attorneys to be 
far riskier in the 
courtroom, as most, 
if not all, of the legal 
costs, will be paid by 
a third party, not the 
plaintiff’s attorney, if 
they end up losing

about predatory lending, especially in the lightly regulated consumer 

segment.”xlviii 

Social Media
Another tactic used in shaping the minds of juries and increasing 
litigation is social media. Media savvy Plaintiff’s attorneys are 
now using social media to target potential clients and drum up 
business.  Potential customers are being targeted by location 
and being inundated with advertisements. 
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A common tool being used within social media 

marketing is geofencing. A geofence is a 

targeted advertisement method. A geofence 

involves using a digital boundary line to push 

content to devices that cross the line. Often, 

crossing the line and entering a space will mark 

a device to receive specific advertisements.  
For example, a geofence could be set around a 

shopping mall. When a person’s phone crosses 

the fence, their phone will begin to show them 

advertisements for a department store within 

the mall. 

The same method has been applied by lawyers. Plaintiff’s attorneys are 

now geofencing hospitals. Patients are being shown advertisements for 

personal injury attorneys when they make a trip to the emergency room.li A 

representative from “Tell All Digital” recently stated that targeted marketing 

healthcare is the company’s fastest growing sector, and that they had 

covered almost every downstate New York Hospital.lii 

There is greater access to information about large verdicts being awarded 

which leads to the “normalization” of nuclear verdicts. There is no way to 

regulate the information being spread over social media, which leads to 

an increase in the spread of misinformation.xlix A misinformed juror is a 

dangerous juror.

These methods skirt New York state’s existing 

“ambulance chasing” ethics rules. These rules 

currently prohibit unsolicited communications 

for 30 days after a specific event involving 

personal injury.liii On its face, this rule seems 

like it is intended to prohibit advertising after 

a larger personal injury event occurs. This is 

an act that has unfortunate precedent in New 

York. In 2003, immediately after the Staten 

Island Ferry crash, personal injury attorneys 

jumped on the opportunity to illustrate ferry 

crashes on TV in a bid to collect clients.liv  

However, by not targeting a specific event, 
personal injury attorneys sidestep ethics rules. 

This ignores the fact that computer-assisted 

In 2003, immediately 
after the Staten 
Island Ferry crash, 
personal injury 
attorneys jumped on 
the opportunity to 
illustrate ferry crashes 
on TV in a bid to 
collect clients.
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advertisements, like geofencing, are not to be used on recipients who 

are in a physical, mental, or emotional state that reduces their judgment.
lv Targeting vulnerable people inside a hospital seems to certainly violate 

this rule. 

Few states have started to crack down on geofencing. In 2017, the 

Massachusetts Attorney General found that geofenced hospital 

advertisements violated consumer protection laws.lvi This decision 

effectively stopped attorney advertising through geofenced hospitals.lvii  

COVID-19
During voir dire, the process by which a jury is selected, attorneys are 

regularly advised to identify potential jurors who may be dealing with stress, 

as a stressed juror, someone who recently lost a job or a loved one, etc. is 

more likely to side with a Plaintiff and is likely to award higher damages. 

The onset of COVID-19 led to stress for everyone, not just potential jurors. 

Courtroom Sciences conducted mock trials that 

showed evidence of this phenomenon, “Mock 

jurors in the sample had indicated their level of 

concern with several COVID-related stressors. 

Jurors who reported greater concerns with the 

ability to pay bills, concerns with job security, 

the risk of getting sick from COVID-19 and 
the difficulty of having to social distance for a 
long time awarded higher compensatory and 

punitive damages during mock trials.”lviii 

There are also other subconscious shortcuts and misunderstandings that 

add to the nuclear verdict crisis. 

Availability heuristic 
The “availability heuristic” refers to a mental shortcut that 
people use to estimate the frequency of an occurrence.lix A 
person engages in the availability heuristic when they judge 
whether an event happened based on how easy it is to recall 
similar events. 
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In the courtroom context, this can be part of 

how a jury decides whether a defendant is 

liable. If the jury can easily recall other instances 

where a defendant was found liable for similar 

accusations, they may be more likely to find the 
defendant in their case is liable.lx 

This problem has been made worse by splashy 

coverage of nuclear verdicts by the media. 

Large verdicts often make it to the front page of 

the news, especially with corporate defendants. 

Hearing about these flashy cases makes a 

given jury more likely to recall an event where 

the defendant was found liable. In turn, this 

increases their odds of finding the defendant in 
their case is liable.  

Difficulty comprehending large 
numbers

Nuclear verdicts, involve a big number when 

to comes to the final damages award. Large 
numbers are difficult to conceptualize and 
become more difficult as they grow.lxi The 

misunderstanding becomes more pronounced 

when discussing differences between numbers 

with different labels, like comparing millions and 

billions. This is not a problem of intelligence, 

but of communication.lxii Defense attorneys 

must communicate creatively to bridge this 

gap in understanding. Some suggested ideas 

are to use perspective in demonstrating the 

true differences in numbers.lxiv Putting numbers 

in terms of time, or using visuals like graphs, 

are some ways defense attorneys have devised 

to overcome this communication gap.lxv 

Large verdicts often 
make it to the front 
page of the news, 
especially with 
corporate defendants. 
Hearing about these 
flashy cases makes a 
given jury more likely to 
recall an event where 
the defendant was 
found liable
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State of the Law
The attitude toward nuclear verdicts in New York courts is 
demonstrated in a very large recent case. 

Liciaga v. New York City Transit Authority (NYCTA) shows the judicial 
attitude towards nuclear verdicts and the tactics used to achieve them. 

The case involved a tragic injury that occurred when Mr. Liciaga was struck 

by a falling railroad tie while biking through a construction site. The injury 

left Mr. Liciaga a paraplegic. At trial, the NYCTA was found to be 100% at 

fault, and Mr. Liciaga was awarded $69 million for past and future pain and 
suffering, the total amount of damages was $110 million. The award was 

reduced to $16 million for pain and suffering on a motion to remit.lxvi  

In the motion to remit, the NYCTA also argued 

that there had been improper appeals of 

passion to the jury. Namely, NYCTA claimed 

it was improper for the Plaintiff’s lawyer to 

argue NYCTA had “failed to take responsibility.” 

According to the NYCTA’s motion in support of 

a new trial, Plaintiff’s counsel engaged in this 

behavior during both the liability and damages 

phase of the trial. Counsel said multiple times 

during their closing on liability that the NYCTA 

refused to take responsibility from beginning 

to end, and that the jury was the one who could make this stop. When 

the defense objected at trial, Plaintiff’s counsel pointed to this attempt to 

defend themselves as demonstrating NYCTA’s continuing refusal to take 

responsibility.lxvii 

After trial, The NYCTA moved to set aside the verdict. Part of their motion 

was renewing the objection that Plaintiff’s statements about responsibility 

were inflammatory - An inflammatory question or an inflammatory 

statement would be one which would somehow predispose the listeners 

towards a subject in an unreasonable, prejudiced way.lxviii This responsibility 

argument is similar to other cases where the Plaintiff was punished for 

engaging in reptile arguments that were inflammatory to the jury. However, 

the court was not moved and declared that counsel’s statements were 

within the “were within the bounds of the wide latitude allowed to counsel 
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in summation”. The Supreme Court cites two 

decisions in support of their finding. The first 
is Braun v. Ahmed, a Second Department 

case where Plaintiff’s counsel was allowed to 

request specific damages amount in closing. 
This case is foundational in authorizing 

anchoring, and in Braun the court also seems 

to endorse the case as allowing reptile theory 

arguments.lxix The court also cites Cerasuoli v. 

Brevetti, a Second Department medical liability 

case. There, counsel for the defense offered 

different explanations for why a needle could 

have been left in the Plaintiff’s abdomen while 

Mr. Liciaga was 
awarded $69 million 
for past and future 
pain and suffering, 
the total amount of 
damages was $110 
million.

giving their closing. Plaintiff objected to these statements as inflammatory. 

On appeal, the Second Department in Cerasuoli found the statements were 

not inflammatory because this was a fair comment on the evidence and 

was part of the wide latitude given on summation.lxx   

This decision shows the court’s attitude toward nuclear verdicts, and the 

methods used to achieve them. Unlike earlier courts, current court seems 

undisturbed by the use of reptile arguments. The Liciaga decision suggests 

reptile arguments are expressly allowed, in sharp defiance to other federal 
and state courts elsewhere. The decision also serves as an exemplar of 

the use of anchoring, which is allowed by statute in New York.lxxi The media 

attention garnered by this case will undoubtedly leave a mark on the mind 

of other future jurors, who see the original $110 million dollar verdict, but 

not the final $56 million dollar figure. 

Although this section explores the Liciaga decision, Plaintiffs lawyers use 

tactics like anchoring and reptile theory often to achieve nuclear verdicts. 

In New York, the nuclear verdict trend may get worse.  Proposed legislation, 

(S.74/ A.6770), would dramatically expand the types of damages 
recoverable in wrongful death lawsuits. Passage of this legislation, or 

other bills like it, will exponentially increase the number of nuclear verdicts 

awarded in New York State.
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Defense lawyers can utilize strategies to minimize the risk of nuclear 

awards being awarded to Plaintiffs, starting with a thorough and effective 

voir dire, objecting to the use of reptile strategies, use of scientific evidence 
and experts, and preparation and training of witnesses.

Conclusion
Nuclear verdicts are a pervasive problem, and not one that will 
likely end anytime soon, without protective measures being put 
in place at State and Federal levels, as well as improved defense 
tactics. R Street’s Marc Hyden writes, “One of the problems is 
that each time juries deliver a nuclear-verdict, it encourages 
more personal injury attorneys to pursue similar cases as they 
seek the next big payout—leading to even more instances of 
costly litigation.”lxxii Due to technological advances, information 
regarding these verdicts is widely shared and easily found.
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Nuclear verdicts will continue to affect the Insurance industry, making 

insurance policies more difficult to place and driving up costs for insureds. 
The proposed expansion of wrongful death claims in New York will only 

exacerbate the rate of increase in nuclear verdict awards in New York. 

According to a 2022 Market Research report published by the Alera Group, 

““Availability will remain stable, but some classes will be more difficult to 
place. Businesses being offered less capacity and more restrictive coverages 

include higher-hazard classes such as contractors, municipalities, public 

utilities, manufacturers of difficult products, chemicals, and habitational 
real estate. Municipalities and school districts are among the sectors that 

will become more difficult to place.”lxxiv  

The New York Civil Justice Institute is a non-partisan nonprofit research organization 
committed to providing objective analysis and solutions to issues affecting the integrity, 
equality, and fundamental fairness of New York’s Civil Justice System. NYCJI’s mission is to 
advance understanding of civil justice issues. This is achieved by partnering with academic 
institutions to produce objective, empirical research. Our primary focus is on areas in which 
current academic research is limited or nonexistent. The New York civil justice Institute is a 
privately funded 501(c)(3) nonprofit organization and is not affiliated with any academic or 
educational institution. To read more of our research, please visit www.nycji.org.

Nuclear verdicts affect both big businesses 

and consumers alike. Nuclear verdicts drive up 

costs for goods and services across a multitude 

of industries, and we must continue the work to 

contain them. A recent survey by the Council 

of Insurance Agents and Brokers found that 

“in the fourth quarter of 2021, medium-sized 

businesses experienced an average increase 

in insurance premiums of 10.6 percent and 

small businesses faced an average increase 

of 6.3 percent.”lxxiii These increases affect both 

the insurance companies, businesses big and 

small, and the consumers by dramatically 

increasing insurance premiums, which causes 

businesses to raise the prices of their goods 

and services.

One of the problems is 
that each time juries 
deliver a nuclear-verdict, 
it encourages more 
personal injury attorneys 
to pursue similar cases 
as they seek the next big  
payout - leading to even 
more instances of costly 
litigation.
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